ORGANISATION MONDIALE
DE LA PROPRIETE INTELLECTUELLE

WORLD INTELLECTUAL
PROPERTY ORGANIZATION

Centre d’arbitrage et de médiation de 'OMPI WIPO Arbitration and Mediation Center

September 17, 2009

Dear Mr. Jeffrey,

| am writing to you in light of the recent conadlus of the ICANN public
consultation process on the WIPO eUDRP propogas positive indeed to see
that the proposal has received such strong supporss a broad spectrum of
stakeholders in the Domain Name System. Favotenents have come for
example from among UDRP users and providers, the ICANN constituency
community, registries and registrars, and inteomai associations such as the
International Trademark Association (INTA), and theernet Commerce
Association. In view of this expressed supporitear proposal, and very much
in a collaborative spirit intended to facilitatengly consideration through an
appropriate process, WIPO is also taking the oooasi share with ICANN a
package of documents (as listed in the attached Index, and alssseidc
further below) which we hope may assist in thisarelg

The WIPO Arbitration and Mediation Center has eixed all of the
submitted and publicly posted comments on the eUpRposal and wishes to
extend its appreciation not only to ICANN for enaglthe consultation
process, but also to all of those who have invetsted time and considered
contributions to it. We have noted that although everwhelming majority of
commentators have backed the proposal unresentbdhg have been some
who have done so on a principled basis subjectii@ic matters being
addressed. There have also been a small number who appear to have
reservations regarding the proposal possibly intlgf a (mistaken) belief that
the proposal may rely solely on email notificatiofhat is of course not the
case.

Mr. John Jeffrey

General Counsel, ICANN

4676 Admiralty Way, Suite 330
Marina del Rey, CA 90292-6601
United States of America

By courier and emailjeffrey@icann.org

34, Chemin des Colombettes, 1211 GENEVE 20 (SUISSHE}1-22) 338 8247 Fax (41-22) 740 3700
e-mail: arbiter.mail@wipo.int website: httpriiter.wipo.int
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As you know from our letter to you of December 30, 2008 (attached for
ease of reference), at the core of the WIPO prdp®dae concept of written
notice, which requires a UDRP service providereiodshardcopy notification
of the commencement of a UDRP proceeding (as dtstiom the actual
complaint itself) to the relevant post and facsinuibntact information of the
respondent. The proposal further requires that the completapaint
including any annexes be notified to the respontgr@mail to all of its
available and/or preferred email addresses.

In any event, with these considerations in mindP@has carefully
reviewed its proposal as set out in our letter e€E&nber 30, 2008 including the
specifically proposed targeted UDRP Rules amendsregteiched thereto, and
we have made a small number of further proposegions to the UDRP Rules
in light of comments received. The proposed rewisito the UDRP Rules
(both those as proposed in December and presently in light of the consultation)
are explained in detail in the attached Explanakdeynorandum, and with the
later proposed version also set out in the attatieeltine’ version of the UDRP
Rules (revised version 2.0). The further amendmeiuded in this revised
version of the Rules do not affect the essencheptoposal as set out in our
original letter of December 30, 2008, and are b&wstuded here principally in
a spirit of refinement, clarification and constiuetengagement with those in
the community who have taken the time to contrilautéhis important issue.

For illustrative purposes, we have attached a ¢temgntary ‘redline’
version of the WIPO Supplemental Rules which we ldiquesently envisage
moving forward with, as far as the topic of thegamat initiative is concerned, in
the event that the WIPO eUDRP proposal and propo§deP Rules changes
were to be adopted by the ICANN Board and promelgian a uniform basis.

In addition to the observed 96% of cases in wNiiRO has not received any bounce-
back on Whols-listed, registrar-confirmed complaiatifications sent by email, it has
also been observed that facsimile is a largelyféntize and superfluous tool for
notification purposes. WIPO has observed thalidB82- 2009 cases, for example,
facsimile notifications (as evidenced by the relevant facsimile transmission pecords
appeared to have proved to be successful in no tharel1% of cases, and of these, all
appeared to have also included a successful ewtification. In this light, the
requirement in the proposal for written notice todent by facsimile is still included
largely in a spirit of abundance of caution, anddidition to the physical written notice,
in order to address possible concerns held by an apparently small mindoithas
efficacy of email in all cases.
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As you know, the underlying case and rationale for our proposal was
articulated in detail in our letter to you of Dedsan 30, 2008, which was
publicly posted on the Center’s and ICANN’s wehsited such case and
rationale has not changed. In addition to the ICA®dNsultation process, the
feedback that we have received at WIPO on the pedfasn trademark
owners, panelists, and users of our services andfiling counsel (both from a
complainant and a respondent perspective) hasdeswhelmingly positive.
The most consistent comment that we have heardeoissbe could be
summarized as: ‘the sooner the better.’

From WIPQO'’s perspective, as you are aware we vergimbelieve in a
considered approach, and in our view the time is ripe indeed to take this
proposal forward. Indeed, it is heartening to obs¢hat among the comments
submitted in the consultation process were a nurcéléng for an approval
process proportionate to the essentially procedural and highly targeted nature of
the UDRP Rules amendments proposed by WIPO, and as you know, it is the
preference and expectation of many that such clsamgénplemented on a
timely and uniform basis at the level of the Rul&sich an approach also holds
out the prospect of promoting additional consisyepecedictability, and
genuine provider competition on the basis of a |plegying field within the
parameters of the UDRP framework.

We very much hope that ICANN will find the WIPO BBP proposal,
including our suggested ‘redline’ revisions to theRP Rules (revised version
2.0) to be reasonable, and that the latter isfalsod by ICANN to be
appropriately responsive to pertinent commentsraadtions received from the
community during the ICANN consultation process.

We trust that ICANN will give the matter due coresigtion, with
appropriate regard to the evident support acrassdmmunity for rapid
introduction of this timely and fundamentally untwversial procedural reform
which WIPO first proposed in December of 2008.

Naturally, WIPO stands ready to provide any furihéormation and
assistance. We anticipate posting a copy of tasgmt letter on our website.

With best regards,
-"'--
Erik Wilbers

Director
WIPO Arbitration and Mediation Center
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Centre d’arbitrage et de médiation de 'OMPI WIPO Arbitration and Mediation Center

Index of Documents Provided by WIPO to ICANN to &s€onsideration of
the WIPO eUDRP Proposal (September 17, 2009)

No. Document

1. Explanatory Memorandum — Proposed Procedural Amentlio the
UDRP Rules to Remove the Requirement for Papediiga

2. Proposed Amendments to the Rules for Uniform Domain Name
Dispute Resolution Policy

3. Envisaged Amendments to the WIPO Supplemental Rules for
Uniform Domain Name Dispute Resolution Policy (itRO eUDRP
proposal were to be adopted by ICANN)

4. Letter of December 30, 2008 on WIPO eUDRP Initativ

34, Chemin des Colombettes, 1211 GENEVE 20 (SUISSHE}1-22) 338 8247 Fax (41-22) 740 3700
e-mail: arbiter.mail@wipo.int website: httpriiter.wipo.int
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DE LA PROPRIETE INTELLECTUELLE
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Explanatory Memorandum — WIPO Proposed Procedural Anendment to
the UDRP Rules to Remove the Requirement for Papé&tleadings
(September 17, 2009)

The purpose of the accompanying set of targetechdments to the Rules
for Uniform Domain Name Dispute Resolution PolityDRP Rules) is to
remove the requirement for paper pleadings fromD&P process, while also
preserving a “safety-valve” requirement for Writfdatice to respondents. The
detailed case for the WIPO proposal is set outl@itar to ICANNof
December 30, 2008. Under the proposal, respondenikl receive a complete
copy of the complaint including any annexes in teteac form on formal
notification of the complaint and commencementdrhaistrative proceedings
by the Provider. Respondent would also receivet@friNotice in hardcopy of
the filing of a Complaint and Commencement of Adstiiative Proceedings
under the UDRP, such notice being sent by the Beo\oth to the postal
address and to any facsimile number of the Respinde

Both parties to a UDRP proceeding would be freethfthe existing
obligation under the Rules to file and ship (both to the Provider and to each
other) hardcopies of the complaint and responseher, both would be entitled
to file and to receive complete copies electrohycaProviders would no longer
be required to send hardcopy complaints on forro@fication, but would be
required to send Written Notice to respondentpfaieable postal addresses
and by facsimile, as well as forwarding the Resgomé complete copy of the
complaint by email.

After informal consultation, ICANN on July 13, 20@8sted the WIPO
eUDRP proposal for @0-day public comment period until August 12, 2009
Comments submitted showed clear support overalineSsubmitted comments
also contained suggestions for refinement to theR® proposal, which have
been taken into consideration by WIPO.

/. The revised set of ‘redline’ UDRP Rules attachethts Explanatory
Memorandum represent WIPQO’s considered view of gmagpiate set of
targeted drafting changes to give effect to the BBIproposal. Further

. attached for illustrative purposes is a revisedféte WIPO Supplemental
Rules, which WIPO presently would envisage adopting, as far as the topic of
the present initiative is concerned, in the evénhe described amendments to
the UDRP Rules being approved by ICANN.

34, Chemin des Colombettes, 1211 GENEVE 20 (SUISSHE}1-22) 338 8247 Fax (41-22) 740 3700
e-mail: arbiter.mail@wipo.int website: httpriiter.wipo.int
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UDRP Rules to Remove the Requirement for Papediiga
(September 17, 2009)

Set out below is an explanation by relevant paggraumber of the
WIPO-proposed amendment to the UDRP Rules.

Rules Paragraph 1

The definition of Supplemental Rules has been amended to clarify that
matters such as file size and format modalities apgpropriately be addressed
through Provider Supplemental Rules. Provider guidance on such technical
modalities is expected by WIPO to be a practicakssity in the context of an
electronic-only filing model to ensure that thetteical aspects of the system,
including the notification process, operate preabtt. Although some
comments called for a minimization of Provider didon at the level of the
Supplemental Rules, it is neither desirable noctprable to seek to address
such technical matters at the level of the UDRP Rutedegree of Provider
flexibility at the operational level is necessamyorder to take account of
technological developments in areas such as faypatand file compression.
Such flexibility is already implicit in the existirgdgfinition of Supplemental
Rules.

A definition of Written Notice has been added tarify that the Provider’s
responsibility on notification includes sending weit notification of the
commencement of a UDRP proceeding to the respomygmbst (and
facsimile). This is intended to more directly addem®mments made in some
submissions that appeared to point to the podsilmtidomain name registrants
having defective or inaccurate email addressesgsiog a spam filter. Such
possibilities were addressed in the original WIRMDRAP proposal through the
(then as such undefined) concept of written nagexplained in the WIPO
letter of December 30, 2008, and the operationaif¢bncept with the
communication provisions described in paragraphtBe@Rules. The included
definition of Written Notice simply clarifies tha®vider’'s obligation in this
regard.

Rules Paragraph 2

Paragraph 2(a) has been amended such that the Provider would be required
to forward a copy of the complaint including any exes to the Respondent in
electronic form only. This in effect requires fRmvider to forward a complete
copy of the complaint to the Respondent electrdiyica he addition of the
words “including any annexes” in paragraph 2(3)(@nd in subsequent
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Explanatory Memorandum — WIPO Proposed Procedural Amendment to the
UDRP Rules to Remove the Requirement for Papediiga
(September 17, 2009)

paragraphs, is intended to highlight that the @i¢wcopy of the pleadings
would need to be sent to the recipient electrolyigalcomplete electronic
form. As noted, although the Provider would not be required to forward a
hardcopy of the complaint to the respondent by po&icsimile, the Provider
would be required to forward Written Notice of satnéhe Respondent by
these methods.

Paragraph 2(b) covers case-related communicatiarepefor the
forwarding of the complaint electronically and gending of Written Notice by
the Provider. It has been amended such that attemcommunication shall
be made electronically via the Internet, or by eegsonably requested
preferred means stated by the Complainant or Relgpdmespectively. This
reflects the current reality that, after notificatiof the complaint,
communications in UDRP cases tend invariably taioby email. For
example, as stated by WIPO in its letter to ICANNDecember 30, 2008,
WIPO is presently observing the receipt of electammmunications from
both complainants and respondents in all defended cases. To take account of
the possibility that there may be a case in whithi thay be, for example,
temporarily impracticable, a safety valve has bre¢ained by which a party
may reasonably nominate an alternate means of cooation. It is not
expected that this option would be frequently zidl, if ever. The proposed
deletion of the second sentence in paragraph g(djended to take account of
the current reality that the use of “plaintext” mse-related emails is today less
common, and that most such emails would appeasrtgoase or incorporate at
least some elements of formatted text, even ihpat may be practicable.

The order of paragraph 2(f) has been modified dacate that the primary
form of communication under the proposed changesvssaged to be via the
Internet.

Paragraph 2(i) has been modified to emphasizahisaparagraph would
cover,inter alia, retention by the Provider of relevant record$\ritten Notice
sent to the Respondent, whether by post or facsimile

Rules Paragraph 3

Paragraph 3(b) has been modified to emphasize that the Complaint,
including any annexes, shall be submitted to tlowiBer in complete form. In
paragraph 3(b)(iii), after the phrase “materialuiiing hard copy”, the words

/...
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“(where applicable)” have been inserted to indi¢htg, in many if not all

cases, hard copy materials will as noted abovemnger be relevant. Paragraph
3(xii) has been amended to expressly require tlaComplainant’s statement
in its complaint that it has sent or transmittezbpy of the complaint to the
Respondent, extends to also include sending a@bayy complaint annexes to
the Respondent.

In paragraph 3(b)(xiv), the requirement for a “sigme” has been
modified to specify that such signature shouldrbeléctronic form.
WIPO believes that it would be implicit in any requirement thairaplaint be
submitted to a provider in any electronic forayg(, as a .PDF copy), when read
in conjunction with a requirement for a signature on the complaint, that such
“signature” would necessarily include a signatursuch electronic format.
However, having regard to a submitted comment aniskue, there may be
value in clarifying expressly that the required “signature” should be in
electronic format. (WIPO believes that the pradtroeaning of such
requirement is clear on its face and does not iaddily require express
definition in paragraph 1 of the Rules. Furthermgreen the possibility of
technological developments in this area, and dlsbeopossibility of variations
in interpretation across differing jurisdictionsmay be preferable to refrain
from imposing specific national or regional defioiits.)

Rules Paragraph 4

Paragraph 4(a) has been amended to reflect that the Provider, in notifying
the Respondent of the complaint and commencemedromistrative
proceedings, will in any event send the complditteonically to the
Respondent. The amendments also expressly rdqaeiferovider to send any
annexes thereto. (Under the current Rules, the Provider is only required to do
so where these are available). As such, respondentd immediately
commence response preparation on receipt of the full complaint via email on
notification. Written Notice shall also be sentlte Respondent by the
Provider as required under paragraph 2(a).

Rules Paragraph 5

Paragraph 5, which applies to the response, hasrhedified in parallel
fashion to paragraph 3, which applies to the complgThe practical benefits
and obligations that would accrue to parties in @&Pproceeding as a result of
the proposed amendments would apply to complaireardgespondents alike.)
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ORGANISATION MONDIALE
DE LA PROPRIETE INTELLECTUELLE

WORLD INTELLECTUAL
PROPERTY ORGANIZATION

Centre d’arbitrage et de médiation de ’OMPI WIPO Arbitration and Mediation Center

December 30, 2008

Dear Mr. Jeffrey,

This coming year will see the tenth anniversary of the introduction by
ICANN, in collaboration with the World Intellectual Property Organization
(WIPO), of the Uniform Domain Name Dispute Resolution Policy (UDRP).
Since its introduction in 1999 the UDRP has matured, the use of Internet-based
communications has become ubiquitous, and global awareness of environmental
challenges has evolved. WIPO believes that the time is now ripe to seriously
consider moving towards an essentially paperless UDRP, which can be achieved
in a manner that does not prejudice either Complainants or Respondents, and
indeed produces actual benefits for both.

As a paperless UDRP goes, WIPO does not consider that Providers merely
printing party pleadings in-house for physical distribution would offer a real or
sustainable solution. With some limited but important exceptions to ensure that
Respondents receive written notice of dispute commencement and of electronic
availability of the Complaint at their physical address and via facsimile contact
information, a more intuitive approach would be to remove paper from the
UDRP process altogether. Such an approach, discussed in detail below, would
explicitly remove the current requirement that parties file and Providers notify
hard copy pleadings.

The present letter documents the reasons for this proposal and provides a
possible model for its implementation on the level of the UDRP Rules, together
with provisional draft amendments to the WIPO Supplemental Rules. If such
implementation would appear to be impracticable for ICANN in the short term,
this letter also describes an anticipated stand alone approach to modification of
the WIPO Supplemental Rules including a number of additional safeguards
designed to avoid any possible prejudice to either party.

Mr. John Jeffrey

General Counsel, ICANN

4676 Admiralty Way, Suite 330
Marina del Rey, CA 90292-6601
United States of America

By courier and email jeffrey(@icann.org

34, chemin des Colombettes, 1211 GENEVE 20 (SUISSE) Tel. +41 22 338 82 47 Fax 441 22 740 37 00
e-miil: arbitermaill @ wipo.ant wehsite; hips/farbiter, wipo.int
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The Case for Electronic Filing and Notification (e UDRP)

WIPO routinely publishes UDRP-related filing statistics.' For present
purposes, WIPO has undertaken considerable additional statistical research based
on UDRP pleadings filed with and notified by WIPO. These statistics provide

compelling support for the present proposal to move towards a paperless UDRP
process.

I. Green UDRP. 1CANN, an organization dedicated to the management of the
domain name space, could make a significant environmental contribution by
removing the requirement for hard copy pleadings from the UDRP. The volume
of paper consumed by the UDRP is considerable. For example, in 2008 at WIPO
alone, hard copy UDRP Complaints and Responses received (including copies
required) total well over a million pages. Over the lifespan of the UDRP, the
total number of pages filed with WIPO alone is estimated at some ten million
(roughly equivalent to over one thousand trees). It would be fitting to remove the
need for voluminous quantities of paper from an expedited mechanism for the
resolution of disputes concerning domain names, which by their very nature exist
on-line. Indeed, to this end WIPO has already initiated electronic-only
notification of Panel Decisions to parties and registrars.

2. Efficient UDRP. Significant time and cost savings would accrue to both
Complaimants and Respondents as a result of removing paper from the UDRP.,
Over the course of the UDRP’s operation, the approximate number of paper
pages received by WIPO from Complainants filing hard copy Complaints
approaches ten million; and from Respondents over 300,000.> This suggests a
significant opportunity to reduce paper and printing as well as shipping costs for
parties. Providers would also likely benefit from (generally more modest)
savings under the proposed amendments as a result of reduced package weight
for written notice of proceedings commencement and electronic Complaint
availability (as distinct from the actual hard copy Complaint itself) to the
Respondent by courier.

3. Forward-looking UDRP. Presently over half of WIPO UDRP Complainants
X A g i i

sua sponte already file a complete set of pleadings electronically” (in addition to

the required hard copies of the same). Similarly, roughly half of active UDRP

The overall average Response rate in all WIPO UDRP disputes has been approximately
30%: Response hard copies were received in about half of those cases; the average
number of Response pages (i.e., including all annexes) was about one fourth of average
Complaint size,

In 2008, approximately 52% of Complainants filing with WIPO filed a complete
Complaint (i.e.. including all annexes) electronically.






































































